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PRELI M NARY STATEMENT

Thi s proceedi ng i nvol ves the appeal of the circuit court's
denial of M. Lightbourne's notion for post-conviction relief.
The follow ng synbols will be used to designate references to
the record in this appeal:

"R' -- record on direct appeal to this Court;

"PGR' -- record on 3.850 appeal to this Court follow ng
the 1990-91 evidentiary heari ngs;

"PCG R2" -- record on 3.850 appeal to this Court follow ng
the 1995-96 evidentiary hearings;

"PG R2. Sup." -- supplenental record on 3.850 appeal to
this Court follow ng the 1995-96 evidentiary hearings;

"PGR3." -- record on 3.850 appeal follow ng the 1999
evi denti ary heari ng;

"PG R3. Sup." -- supplenental record on 3.850 appeal to
this Court following the 1999 evidentiary hearing;, and

“PGR4" -- record on 3.850 appeal to this Court follow ng
the denial of M. Lightbourne’s 2006 3.851 noti on.

Al'l other references will be self-explanatory.



REQUEST FOR ORAL ARGUVENT

M. Lightbourne requests that oral argunent be heard in
this case. This Court has not hesitated to allow oral argunent
in other capital cases in a simlar posture. A full opportunity
to air the issues through oral argument woul d be nore than
appropriate in this case, given the seriousness of the clains

i nvol ved and the stakes at issue.
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PROCEDURAL HI STORY

On April 25, 1981, M. Lightbourne was convicted of first-
degree nmurder in the circuit court of the Fifth Judicial
Crcuit, Marion County (R 1436), and on May 1, 1981, he was
sentenced to death (R 1500).

On Septenber 15, 1983, M. Lightbourne s conviction and

sentence of death were affirmed on direct appeal.! Lightbourne

! M. Lightbourne raised the followi ng issues in his direct
appeal : (1) The indictnent did not allege the tine of the
of fense “as definitely as possi ble” under Florida Rule of
Crimnal Procedure 3.140(d)(3), the indictnment was overbroad and
vague, and the indictnment could be construed as charging only
fel ony nmurder and charging only felony nurder and proving
prenmeditated nurder is inpermssible; (2) The trial court erred
in denying defendant’s second notion to di smss the indictnent
on the grounds that aggravating circunstances to be applied at
t he sentencing phase in capital felony cases nust be originally
alleged in the indictnent in order to confer jurisdiction on a
court to inpose a sentence of death; (3) various constitutional
chall enges to Florida Statutes 775.082(1), 782.04(1), and
021. 141 (1981); (4) Theodore Chavers was acting as an agent of
the state during the tinme he shared a cell with the defendant
and any statenents that the defendant made to Chavers shoul d
have been suppressed because defendant did not know he was
tal king to a governnent agent and such statenents were obtained
in violation of his constitutionally guaranteed privil ege
against self incrimnation and his right to counsel; (5)
Personal itens taken fromthe defendant at the tinme of his
arrests on the weapons charge shoul d have been held i nadm ssi bl e
in his trial on the nurder charge; (6) Defendant’s detention by
O ficer McGowan prior to his arrest on the conceal ed weapons
charge constituted an illegal stop under the rationale of Terry
V. Ohio, 392 U S. 1 (1968); (7) Certain videotaped statenents
made by defendant shoul d have been hel d i nadm ssi bl e under the
rationale of Mranda v. Arizona, 384 U S. 436 (1966); (8) The
trial court erred in denying defendant’s notion to inpose
sanctions under Rule 3.220(j) for the state’s failure to
properly notify defendant of a deposition to be taken of a
listed state witness; and (9) The death sentence was not
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v. State, 438 So. 2d 380 (Fla. 1983). Justice Overton dissented
and woul d have granted M. Lightbourne a new trial based on a
Henry? violation.® Certiorari to the U S. Supreme Court was

deni ed on February 21, 1984. Lightbourne v. Florida, 465 U.S.

1051 (1984).
M. Lightbourne thereafter sought post conviction relief on

May 31, 1985.% No evidentiary hearing was afforded, and reli ef

justified because it was based on i nappropriate aggravating
ci rcunstances, the court failed to consider an unenunerated
mtigating circunstance, and the mtigating circunstances
out wei ghed the aggravating circunstances.

2 United States v. Henry, 447 U.S. 264 (1980)

8 Justice Overton wrote:

| reluctantly dissent because |I find the recent United
States Supreme Court decision in United States v.
Henry, 447 U. S. 264 (1980), nandates a reversal under
the circunmstances of this case. A jailhouse inforner
was placed in a cell adjacent to appellant’s and was
requested to keep his ears open. The investigating
of fi cer understood that the informant expected
sonething in return for his information, and the

i nformant was paid two hundred dollars in cash, in
addition to being rel eased nineteen days early in
return for his services. These factors nmake the

i nformant an agent of the state under the dictates of
Henry, which requires suppression of the statenents
made by the appellant to the informant in the absence
of Mranda warnings. | find we have no choice but to
grant a new trial.

|d. at 392 (Overton, J., dissenting).

* M. Lightbourne’s 3.850 notion raised the foll owi ng
i ssues: (1) Lightbourne was entitled to the aid of experts; (2)
trial counsel was ineffective at sentencing; (3) trial counsel’s
2



was summarily denied the sane day. The Florida Suprene Court
affirmed the sunmary denial of relief on June 3, 1985.

Li ght bourne v. State, 471 So. 2d 27 (Fla. 1985). Justices

Overton, MDonald, and Shaw, dissented. [d. at 29,

M. Lightbourne thereafter filed a petition for wit of
habeas corpus in district court on June 3, 1985, which was
deni ed on August 20, 1986.° The Eleventh Circuit Court of

Appeal s affirnmed the denial of federal habeas corpus relief on

treatnment of the jail house infornmers was a plain exanpl e of

i neffective assistance; (4) trial counsel failed to investigate;
(5) the prosecutor unlawfully struck black jurors; (6) the

evi dence was insufficient to sustain the verdict or the penalty;
and (7) trial counsel was ineffective in not seeking jury
sequestration.

®>In his federal habeas petition, M. Lightbourne argued (1)
that police interrogators violated Mranda v. Arizona, 384 U S.
436 (1966), in the course of obtaining incrimnating statenents
during custodial interrogation; (2) that he was denied the right
to the assistance of counsel in violation of Massiah v. United
States, 377 U S. 201 (1964), and its progeny, by the adm ssion
of incrimnating statenents nmade to cell mate Chavers; (3) that
an actual conflict of interest adversely affected his | awer’s
representation in violation of his right to effective assistance
of counsel under the rationale of Cuyler v. Sullivan, 446 U. S
335 (1980); (4) that trial counsel was ineffective by the
failure to adequately investigate petitioner’s background and
of fer additional evidence of mtigating circunstances at the
sent enci ng phase; (5) that trial counsel was ineffective in
failing to object to the trial judge' s consideration of the
statenents in the PSI report; and (6) trial counsel was
ineffective in failing to request the sequestration of the jury
bet ween convi ction and sentencing, but the court wouldn’'t
consi der the issue because it wasn’t raised in the habeas
petition.




Sept enber 17, 1986, over the ardent dissent of Judge Anderson,
who found that the Henry violation warranted a resentencing:

[T]he error is not harmess with regard to sentencing.
Chavers’ testinony contained the only direct evidence
of oral sexual assault on the victimas well as the
only graphic descriptions of the sexual attack and
comments by the defendant about the victinis anatony.
Since this evidence woul d support the existence of an
aggravating circunstance, and since it was likely to
have been influential with the jury on the sentencing
i ssue, | cannot conclude that the testinony was

harm ess with regard to sentencing.

Li ght bourne v. Dugger, 829 F. 2d 1012, 1035 (11th Cr. 1987)

(Anderson, J., concurring in part and dissenting in part).

On January 27, 1989, M. Lightbourne filed a petition for a
wit of habeas corpus, which was denied on July 20, 1989.°

On January 30, 1989, M. Lightbourne filed his second Rul e

3.850 notion, alleging new information establishing a Brady’

®In his petition for a wit of habeas corpus to this Court,
M. Lightbourne argued that his appellate counsel was
ineffective for failing to raise the following clainms: (1) The
sentencing court erred by failing to independently weigh
aggravating and mtigating circunstances; (2) The trial court
erroneously instructed the jury on aggravating circunstances
that were duplicitous; (3) The “especial |y heinous, atrocious,
or cruel” aggravating factor was unconstitutionally applied; (4)
The “col d, calcul ated, and preneditated” aggravati ng
ci rcunst ance was unconstitutionally applied; (5 The prosecutor
and the court msled and m sinfornmed the jury concerning their
proper role in the sentencing proceedings; (6) The jury
i nstructions could reasonably have been read as requiring the
mtigating circunstances to be established beyond a reasonabl e
doubt; (7) The sentencing instructions unconstitutionally
shifted the burden of proof to the defendant; and (8) The
court's instructions msled the jurors by informng themthat a
verdict of life inprisonnent had to be rendered by a nmajority of
the jury.



violation with respect to jailhouse informants Chavers and
Carson/ Gal I man.® The Florida Suprene Court remanded for an

evidentiary hearing. Lightbourne v. Dugger, 549 So. 2d 1364

(Fla. 1989). Evidentiary hearings were held in circuit court in
1990. The circuit court granted M. Lightbourne’ s April 17,
1991 notion to reopen the evidentiary hearing, and an additi onal
heari ng was conducted. The circuit court denied relief on June
12, 1992, and M. Lightbourne appeal ed. The Florida Suprene

Court affirmed on June 16, 1994. Lightbourne v. State, 644 So.

2d 54 (Fla. 1994). On January 28, 1995, M. Lightbourne filed a
Petition for Wit of Certiorari to the U S. Suprene Court, which
was denied on March 27, 1995.

On Novenber 7, 1994, M. Lightbourne filed a new Rule 3.850
notion requesting another evidentiary hearing to present

addi tional evidence in support of his Brady claim® A hearing

" Brady v. Maryland, 373 U.S. 83 (1963).

8 In this 3.850 notion, M. Lightbourne argued (1) that the
state deliberately used fal se and m sl eadi ng testinony and
intentionally withheld material excul patory evidence; (2) that
the State’ s unconstitutional use of jailhouse informants to
obtain statenents violated M. Lightbourne’s constitutional
rights; (3) that he was denied his constitutional rights because
he was tried, convicted, and sentenced to death before a judge
who was not inpartial; and (4) that his trial counsel was
ineffective for failing to present mtigating evidence at the
sent enci ng phase of his trial.

® In this 3.850 notion, M. Lightbourne argued that: 1) he
was deni ed an adversarial testing when critical, excul patory
5



was held on Cctober 23 and 24, 1995. On February 23, 1996, M.
Li ghtbourne filed a notion to reopen the hearing to present
additional testinony and a notion to disqualify the state
attorney. The circuit court held a hearing on these notions on
March 15, 1996, and denied both notions. The circuit court
denied relief on June 19, 1996. On appeal, the F orida Suprene
Court held that M. Lightbourne was not barred from presenting
the testinony of Larry Bernard Emanuel, an innmate who was
incarcerated with M. Lightbourne prior to trial, and remanded
“for an evidentiary hearing as to Enanuel s testinony and for
the trial court to consider the cunul ative effect of the post-
trial evidence in evaluating the reliability and veracity of
Chavers’ and Carson’s trial testinony in determ ning whether a

new penalty phase is required.” Lightbourne v. State, 742 So. 2d

238 (Fla. 1999).
On August 13, 1999, M. Lightbourne filed a notion to

di squal i fy Judge Angel based on an ex parte conmmunication

evi dence was not presented to the jury during the guilt or

penal ty phase of his trial, 2) the State’ s unconstitutional use
of jailhouse informants to obtain statenents violated M.

Li ghtbourne’s Fifth, Sixth, Ei ghth, and Fourteenth Amendnent
rights; 3) access to files and records pertaining to M.

Li ght bourne’ s case in the possession of certain state agencies
has been withheld in violation of Chapter 119, Fla. Stat., and
M . Lightbourne cannot prepare an adequate Rule 3.850 notion
until he has received public records materials and been afforded
due tinme to review those materials and anend; 4) M. Lightbourne
is innocent of the death sentence.

6



bet ween his office and the State Attorney’s Ofice (PG R3. Supp.
1418-24). On Septenber 28, 1999, M. Lightbourne suppl enented
his notion to disqualify, arguing that under the authority of

Anderson v. dass, 727 So. 2d 1147 (Fla. 5th DCA 1999), the

nmotion had to be granted due to the delay in excess of thirty
(30) days in ruling on the notion, and that no hearing on the
nmoti on was requested (PG R3. 27-30). On Qctober 12, 1999, with
no ruling still fromthe trial court, M. Lightbourne sought a
wit of prohibition and nmandanmus fromthe Florida Suprene Court,
requesting that Judge Angel be disqualified (PC-R3. 45-55).1° (n
Cctober 14, 1999, the Court ordered the State to respond to the
wit. The response was filed on Cctober 18, 1999 (1d. at 123-
42). On the sane day Judge Angel held a hearing on the notion
to disqualify (PC-R3. 79-119) and ultimtely denied the notion
(ld. at 118). Two days later, on October 20, 1999, the Florida
Suprene Court denied M. Lightbourne’s wit (PC-R3. Supp. 1432).
The evidentiary hearing occurred on Decenber 2, 1999 (PC R2.
911-1088). On February 26, 2001, the circuit court denied
relief. (1d. at 1395-97).

On March 12, 2001, M. Lightbourne filed a 3.850 appeal,

whi ch was deni ed on January 16, 2003. On June 17, 2003, M.

10 i ght bourne v. State, No. 96, 727.
7




Li ght bourne filed a Petition for Wit of Certiorari to the U S
Suprenme Court, which was deni ed on Novenber 10, 2003.

M. Lightbourne thereafter filed a Petition for Wit of
Habeas Corpus to this Court on June 18, 2003, which was denied
on August 17, 2004.'! On February 14, 2005, M. Lightbourne
filed a Petition for Wit of Certiorari to the U S. Suprene
Court, which was denied on June 20, 2005.

On February 27, 2006, M. Lightbourne filed a successive
Rul e 3.851 notion, alleging that his rights under the Vienna
Convention had been violated and that Florida s lethal injection
statute as well as the existing procedure by which Florida
carries out executions by lethal injection violate the Florida
and U.S. Constitutions (PG R4. 1-108). A case managenent
conference was held on April 10, 2006 (PG R4. 274-326). A
hearing on M. Lightbourne’ s request for additional public
records was held on April 24, 2006 (PC-R4. 327-355). On May 2,
2006, the circuit court denied M. Lightbourne’'s Rule 3.851
notion and his demands for additional public records wthout an
evidentiary hearing (PC-R4. 482-483). On June 1, 2006, M.

Li ghtbourne filed a tinely notice of appeal.

1 I'n this petition, M. Lightbourne argued that Florida’s
capital sentencing procedures, as enployed in his case, violated
his Sixth Arendnment right to have a unaninous jury return a
verdi ct addressing his guilt of all the elenents necessary for
the crime of capital first degree nmurder, in violation of R ng
v. Arizona, 536 U S. 584 (2002).

8




STATEMENT OF FACTS

M. Lightbourne, a Baham an citizen, was arrested on
January 24, 1981 for carrying a conceal ed weapon. Wile M.
Li ght bour ne was det ai ned pendi ng the conceal ed weapon char ge,
one of his cellmtes reported to authorities that M.
Li ght bour ne had made sone incrimnating statenents regarding the
mur der of Nancy A. O Farrell on January 17, 1981. On February
3, 1981, when M. Lightbourne was questioned by officials from
the Marion County Sheriff’s Departnment, he admitted that he
owned the .25 caliber pistol found on his person and that he
owned a rose shaped pendant bearing three Geek letters attached
to a fine gold chain. M. Lightbourne was charged w th mnurder
after a ballistics report connected his gun to the hom ci de.

At no tinme was M. Lightbourne, who speaks with a very
t hi ck Baham an accent, infornmed of his right to contact the
Baham an consul ate, and at no tinme was the Baham an consul ate
notified of M. Lightbourne’s arrest and detention. M.
Li ght bourne’s purported statenents to his cellnmates and his
statenents regardi ng ownership of the .25 caliber gun and the
gol d neckl ace featured prominently in the State’'s case at trial
and were used to obtain a conviction and death sentence.

SUWARY OF THE ARGUMENTS

1. The | ower court erred in denying, wthout an

evidentiary hearing, M. Lightbourne’s claimthat his rights
9



under the Vienna Convention were violated. The |ower court
erred in finding that M. Lightbourne’s claimwas procedurally
barred. M. Lightbourne’s claimcould not have been raised
before, and is therefore not procedurally barred.

Alternatively, this Court should not apply the procedural bar
rule to M. Lightbourne’s claimbecause the State of Florida is
obligated to give neaningful review and reconsideration to the
violation of M. Lightbourne's rights under the Vienna
Conventi on.

2. The |l ower court erred in denying an evidentiary
hearing on M. Lightbourne’s claimthat Florida' s |ethal
injection statute and the existing procedure by which Florida
carries out executions by lethal injection are unconstitutional
under the Forida and United States Constitutions as it
constitutes cruel and unusual punishnent. New scientific
research not presented to and/ or not considered by this Court
in previous cases necessitates an evidentiary hearing on this
cl aim

3. The | ower court erred in denying M. Lightbourne’'s
demands for additional public records involving Florida' s |etha
injection protocol as the requested records woul d thensel ves be
adm ssi bl e evidence or were reasonably calculated to lead to the

di scovery of adm ssi bl e evidence.

10



STANDARD COF REVI EW

The Constitutional argunents advanced in this brief present
m xed questions of fact and law. As such, this Court is
required to give deference to the factual conclusions of the
| oner court. The |egal conclusions of the |ower court are to be

revi ewed i ndependently. See Onelas v. U. S, 517 U S 690

(1996); Stephens v. State, 748 So. 2d 1028 (Fla. 1999)

The | ower court denied an evidentiary hearing, and
therefore the facts presented in this appeal nust be taken as

true. Peede v. State, 748 So. 2d 253, 257 (Fla. 1999); Gaskin

v. State, 737 So. 2d 509, 516 (Fla. 1999).

ARGUMENT |

THE LOAER COURT ERRED I N FI NDI NG THAT MR LI GHTBOURNE S CLAI M
THAT HE WAS DENI ED HI S RI GHT TO CONSULAR NOTI FI CATI ON WAS
PROCEDURALLY BARRED, | N VI CLATI ON OF ARTICLE 36 OF THE VI ENNA
CONVENTI ON ON CONSULAR RELATI ONS.

A. | nt r oducti on.

In his successive 3.851 notion, M. Lightbourne, a Baham an
citizen, argued that the State of Florida violated his rights
under Article 36 of the Vienna Convention on Consul ar Rel ati ons,

(Apr. 24, 1963), [1970] 21 U.S.T. 77, 100-101, T.1.A. S. No.

6820.'2 The United States signed the Vienna Convention on Apri

2 Article 36 of the Vienna Convention on Consul ar Rel ations
reads as foll ows:

1. Wth a viewto facilitating the exercise of consular
functions relating to nationals of the sending State:
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24, 1963, and with t he unani nrous advi ce and consent of the
Senate, see CONG REC. 30,997 (Cct. 22, 1969), President Ni xon
ratified it on Decenber 24, 1969. See 21 U S. T. 77, 185.

Pursuant to the Vienna Convention, M. Lightbourne, a Baham an

(a) Consular officers shall be free to conmunicate
with nationals of the sending State and to have access
to them Nationals of the sending State shall have the
sanme freedomwi th respect to conmunication with and
access to consular officers of the sending State,;

(b) If he so requests, the conpetent authorities of
the receiving state shall, w thout delay, informthe
consul ar post of the sending state if, withinits
consul ar district, a national of that state is
arrested or commtted to prison or to custody pending
trial or is detained in any other nmanner. Any

communi cati on addressed to the consul ar post by the
person arrested, in prison, custody or detention shal
al so be forwarded by the said authorities w thout

del ay. The said authorities shall informthe person
concerned wi thout delay of his rights under this sub-
par agr aph.

(c) Consular officers shall have the right to visit a
nati onal of the sending State who is in prison,

cust ody or detention, to converse and correspond with
himand to arrange for his | egal representati on. They
shall al so have the right to visit any national of the
sending State who is inprison, custody or detention in
their district in pursuance of a judgment.
Nevert hel ess, consul ar officers shall refrain from
taki ng action on behalf of a national who is in
prison, custody or detention if he expressly opposes
such action.

2. The rights referred to in paragraph 1 of this Article
shall be exercised in conformty with the | aws and
regul ations of the receiving State, subject to the proviso,
however, that the said | aws and regul ati ons nust enabl e
full effect to be given to the purposes for which the
rights accorded under this Article are intended.

12



citizen, was entitled to consular notification at the tinme of
his arrest.

Article 36 of the Vienna Convention establishes a system of
rights that enables consular officers to protect nationals who
are detained in foreign countries. Article 36(1)(b) requires
authorities of the detaining state to notify “w thout delay” a
detai ned foreign national of his right to request assistance
fromthe consul of his own state and, if the national so
requests, to informthe consul ar post of the arrest or
detention, also “without delay.” Article 36(1)(a) and (c)
require the detaining country to permt the consular officers to
render various fornms of assistance. Finally, Article 36(2)
directs that the rights in paragraph 1 “be exercised in
conformty with the laws and regul ati ons of the receiving State,
subj ect to the proviso, however, that the said | aws and
regul ati ons nust enable full effect to be given to the purposes
for which the rights accorded under this Article are intended.”

The State Departnent distingui shes between foreign
nationals fromcountries for which consular notification is at
the foreign national’s option and foreign nationals from
countries for which consular notification is mandatory. The
U.S. has entered into bilateral agreenents w th nunerous

countries under which consular notification of the arrest or
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detai nnent of a foreign national fromthat country is mandatory.
On June 6, 1951, the United States signed a bilateral agreenent
wth United Kingdom of Geat Britain and Northern Irel and, under
whi ch consul ar notification is mandatory upon the arrest or
detention of a foreign national fromthe sending state.'® Under
international |aw principles relating to successor states, a
treaty that applied to a country when it was part of another
country may in some circunstances continue to apply to that
country when it becones i ndependent. The Bahanas decl ar ed
i ndependence fromthe United Kingdomon July 10, 1973. The
State Departnment |ists The Bahamas as a mandatory notification
country.

M. Lightbourne argued in his successive 3.851 notion that
the State of Florida violated his rights under Article 36 of the
Vi enna Convention by not informng himof his right to contact

t he Baham an Consul ate and by not inform ng the Bahan an

13 Consul ar Convention, 3 UST 3426, Article 16, paragraph 2
(signed 1951; entered into force 1952) (“A consul ar officer
shall be informed i nmediately by the appropriate authorities of
the territory when any national of the sending state is confined
in prison awaiting trial or is otherw se detained in custody
within his district.”).

14 See Consular Notification and Access 51, avail able at
http://travel . state. gov/ pdf/ CNA book. pdf (last accessed
Sept enber 15, 2006) (referring to the 1951 Bil ateral Agreenent
between the U S. and the United Kingdomof Geat Britain).
14



Consul ate that he had been arrested. On May 2, 2006, the | ower
court denied this claimwthout an evidentiary hearing:

Wth respect to the Defendant’s first claim the

Fl ori da Suprenme Court has held that a consul ar
notification claimis subject to Florida s procedura
bar rules. Therefore, since this claimcould have

been, but was not raised on direct appeal, it is
procedurally barred. Gordon v. State, 863 So. 2d 1215
(Fla. 2003).

O der at 1.

On June 28, 2006, the United States Suprene Court decided

Sanchez-Llamas v. Oregon, 126 S. C. 2669 (2006) and held that

states may apply procedural bar rules to Vienna Convention
claims. M. Lightbourne’s argunent in this appeal is (1) M.

Li ght bourne’s claimis not procedurally barred because it could
not have been raised before, or (2) in the alternative, this

Court should not apply the procedural bar rule in this case.

B. M. Lightbourne’s Vienna Convention claimis not
procedural ly barred because it could not have been raised
bef or e.

Li ght bourne coul d not have raised his Vienna Convention
cl ai m before, for several reasons. First, M. Lightbourne did
not know that he had a cl ai m because he was not aware of his
rights under the Vienna Convention, and his | ack of know edge
was directly attributable to the Convention violation itself,
i.e., the failure of |law enforcenent to notify himof his

rights. Second, the issue was not raised or preserved at trial,
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and therefore could not have been raised on direct appeal. See

Arbel aez v. State, 898 So. 2d 25, 47 (Fla. 2005) (stating that

"appel | ate counsel cannot be deened i neffective for failing to

raise this [Vienna Convention] issue because it was not raised

or preserved at trial"). Third, the International Court of

Justice’'s (1.C.J.) interpretation of Article 36 and President

Bush’ s inplenenting meno did not exist at the tinme of M.

Li ght bourne’ s direct appeal or prior post-conviction proceeding.
The I.C.J. has interpreted Article 36 in two recent cases.

In 2001, the 1.C. J. decided LaGand Case (F. R G v. US.),

2001 1. C J. 466 (Judgnent of June 27) (LaGrand), a case
involving two brothers, both German citizens, who were arrested,
tried, convicted, and executed in Arizona for conmtting capital
murder. There was no dispute that the Arizona authorities had
failed to informthe brothers that they could request that the
German Consul ate be notified of their arrests. Gernany brought
suit inthel.CJ., claimng that the U S. had “violated the

i ndi vidual rights conferred on the detainees by Article 36.”
Id. at T 48 (enphasis added). Agreeing with Germany’s
construction of Article 36, the I1.C.J. rejected the U S.’s
assertion that “rights of consular notification and access under
the Vienna Convention are rights of States, not individuals.”

1d. at T 76.
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In 2004, the |1.C J. decided the Case Concerni ng Avena and

O her Mexican Nationals (Mex. v. U S. ), 2004 1.C.J. No. 128

(Judgnment of Mar. 31) (Avena), after Mexico argued that the U S.
had deni ed 54 Mexican nationals their individual rights under
the Vienna Convention. Citing LaGand, the I.C J. again held
that Article 36 creates individual rights in detained foreign
nationals. 1d. at 1 40. The I.C J. confirmed that an

i ndividual’s rights under Article 36 “are to be asserted, at any
rate in the first place, within the donestic | egal system of the
United States.” 1d. Inportantly, the I.C J. also ruled that the
U S was obligated to provide judicial review and

reconsi deration of the convictions and sentences of the Mxican
nationals in question, and that procedural default rules may not
be invoked to prevent neani ngful review and reconsideration of
cases in which violations of Article 36 have occurred. [d. The
Court al so nade clear that its judgnment should apply to al
individuals in simlar circunstances in the United States,

regardl ess of nationality. |Id. at § 151.

On February 28, 2005, President Bush issued a nmenorandum
directing that “the United States will discharge its
i nternational obligations under the decision of the [I.C J.] by
having State courts give effect to the decision in accordance

wi th general principles of comty in cases filed by the 51
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Mexi can nationals addressed in that decision.” George W Bush,
Menmorandum for the Attorney Ceneral (Feb. 28, 2005). Although
the President’s nmeno referred specifically to the Mexican
nationals involved in the Avena decision, it nust apply equally
to M. Lightbourne because limting its application to only

t hose individuals woul d violate the Equal Protection C ause of
the Fourteenth Amendnent. Furthernore, courts in the U S
cannot provide a renedy to Mexican nationals that is not equally
applicable to non Mexicans wi thout violating the United States
obl i gati ons under the Convention on the Elimnation of Al Forns
of Racial Discrimnation, which was ratified by the U S. Senate
in 1994. Finally, since the |.C J. clearly stated in Avena that
its judgnment should apply to all individuals in simlar
circunstances in the U S., regardless of nationality, the neno
must be read as directing state courts to give effect to the
Avena decision in M. Lightbourne' s case.

M. Lightbourne could not have raised his claimbefore
because the triggering event for M. Lightbourne’ s claimwas
President Bush's menpb, which directed state courts to give
effect to the I.C J.’s Avena decision in the cases of 52
i ndi vidual s who were identically situated to M. Lightbourne.
As the Mexican nationals are now entitled to review and

reconsi deration of the Article 36 violations in their cases, so
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too is M. Lightbourne. Prior to the President’s nmeno, which was
witten within a year of the filing of M. Lightbourne’'s
successive Rule 3.851 notion, M. Lightbourne could not have
raised this claim

Furthernore, recent court decisions may be read to suggest
that if a foreign national is required to show how he was
prejudi ced by an Article 36 violation, postconviction
proceedi ngs are a nore appropriate forumfor clains involving
Article 36 violations than direct appeals. Although the precise
standard of review for violations of Article 36 rights is not
yet clear, both the I.C. J. and the U S. Suprene Court have
i ndi cated that some showi ng of prejudice may be required. See

Breard v. Geene, 523 U.S. 371, 377 (1998) (“Even were Breard's

Vi enna Convention claimproperly raised and proven, it is
extrenely doubtful that the violation should result in the
overturning of a final judgnment of conviction w thout sone
showi ng that the violation had an effect on the trial.”); Avena,

at 1 121. Proof of prejudice, however, generally requires a

record. If a Vienna Convention violation is not raised or
preserved at trial, there will be no record on which to rely in
raising the issue on direct appeal. Such is the case for M.

Li ght bourne. Therefore, his claimwas properly raised in

post convi ction, where he may have the opportunity to develop a
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record via an evidentiary hearing, and coul d not have been
rai sed on direct appeal.

C. Al ternatively, this Court should not apply the

procedural bar rule to M. Lightbourne’s Vienna Convention

claim

Al t hough the U. S. Suprene Court recently held that state
courts may apply their procedural bar rules in cases involving
violations of Article 36, this Court should provide meani ngf ul
revi ew and reconsi deration of the state’s violation of M.

Li ghtbourne’s Article 36 rights, and not apply the procedural
bar rule in his case, for several reasons.

First, while Article 36 itself directs that the rights
contained therein be exercised in conformty with the | aws and
regul ations of the receiving State, the direction is expressly
subject to the proviso that “the said | aws and regul ati ons nust
enable full effect to be given to the purposes for which the
rights accorded under this Article are intended.” Second, the
|.C.J. has interpreted Article 36(2) to preclude the application
of procedural bar rules. Third, President Bush’s neno in
response to the 1.C. J.”s Avena decision directs state courts to
give effect to the Avena decision in the case of 51 Mexican
nationals, and the Equal Protection C ause of the Fourteenth
Amendnent demands that M. Lightbourne not be treated

differently. Fourth, in Sanchez-Llamas v. Oregon, while the
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U.S. Supreme Court held that states may apply their procedural
bar rules to clains of Article 36 violations, the Court left
open the possibility that state courts could refrain from
appl ying such rules to give effect to foreign nationals’ rights
under Article 36. Finally, it would be manifestly unfair to
apply the procedural bar rule to M. Lightbourne s Vienna
Convention claim

Paragraph 2 of Article 36 expressly directs that the rights
created by paragraph 1 “shall be exercised in conformty with
the laws and regul ations of the receiving State, subject to the
provi so, however, that the said | aws and regul ati ons nust enabl e
full effect to be given to the purposes for which the rights
accorded under this Article are intended.” Vienna Convention on
Consul ar Rel ations, (Apr. 24, 1963), [1970] 21 U S. T. 77, 100-
101, T.1.A. S. No. 6820. The plain neaning of this paragraph is
clear: countries nmay apply their own procedural rules to clains
involving Article 36 rights, so long as those rules enable full
effect to be given to the purpose for which the rights were
created.

The 1.C.J. has twice interpreted Article 36 as prohibiting
t he application of procedural bar rules when those rules
preclude full effect frombeing given to Article 36 rights. See

Avena; LaGrand. Although the U S. Suprene Court has recently
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rejected the 1.C.J.”s interpretation that procedural bar rules
can never be applied to deny full effect to Article 36 rights,
it is helpful to consider the I.C. J.’s reasoni ng because the
|.C.J." s enphasis was on the U S. providing neani ngful review
and reconsideration to Article 36 violations, and the U S.
Suprene Court has left open the possibility that state courts
may refrain fromapplying their usual procedural bar rules to
Article 36 clains. See discussion, infra.

The LaGrand case involved a dispute between the United
States and Gernmany over 1) whether Article 36 creates individual
rights, and 2) whether the application of the procedural default
rule violated Article 36, paragraph 2. The United States
conceded that it had violated Article 36, paragraph 1 by failing
to pronptly informthe LaG and brothers that they could ask that
a CGerman consul ar post be notified of their arrest and
detention. 1d. at  15. The LaG ands |learned of their rights
under Article 36 after their convictions and sentences had been
uphel d on direct appeal and in state postconviction, and they
rai sed the issue for the first tine in petitions for wits of
habeas corpus in federal court. Id. at § 22-23. Their clains
were rejected as procedurally defaulted because they had not

raised themin state court. I d.
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As nmentioned supra, the |I.C J. decided in LaG and that
Article 36, paragraph 1 created individual rights. 1d. at § 77.
Furthernore, the 1.C J. decided that in itself, the procedural
default rule used in U 'S. courts does not violate Article 36 of
t he Vienna Convention. 1d. at § 90. Under the circunstances of
the cases involving the LaG and brothers, however, the
procedural default rule had the effect of preventing “full
effect [frombeing] given to the purposes for which the rights
accorded under this article are intended,” in violation of
paragraph 2 of Article 36. 1d. at § 91

The U.S. had argued that counsel assigned to the LaG ands
had failed to raise the Article 36 violation in a tinely
fashion, but the I.C.J. refused to allow the U S to rely on
that fact, “as it was the United States itself which had failed
to carry out its obligation under the Convention to informthe
LaGrand brothers.” Id. at § 60. The I.C. J. reasoned that the
application of the procedural default rule prevented U S. courts
fromattaching any |legal significance to the fact that the
LaG and brothers’ Article 36 rights had been viol ated and that
violation “prevented Germany, in a tinely fashion, from
retaining private counsel for them and otherw se assisting in
t heir defense as provided for by the Convention.” 1d. at f 91

Therefore, concluded the I.C J., the application of the
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procedural default rule prevented “"full effect [from being]
given to the purposes for which the rights accorded under this
article are intended", and thus violated paragraph 2 of Article
36.”7 1d.

The 1.C. J. again had occasion to interpret Article 36 in
its Avena decision in 2004, a case involving 52 Mexican
nati onal s whose Article 36 rights had been violated. |In Avena,
the 1.C.J. referred to its conclusion in its LaG and deci sion,
that “the procedural default rule prevented counsel for the
LaGrands to effectively challenge their convictions and
sentences other than on United States constitutional grounds”
and declared that “this statement of the Court seens equally
valid in relation to the present case, where a nunber of Mexican
nati onal s have been placed exactly in such a situation.” Avena,
at 1 112. The I.C J. enphasi zed that review and reconsideration
of Article 36 violations nust be effective and nust take account
of the violation of the rights set forth in Article 36 of the
Vi enna Convention. 1d. at f 138. The Court also stressed that
“the rights guaranteed under the Vienna Convention are treaty
rights which the United States has undertaken to conply with in
relation to the individual concerned, irrespective of the due
process rights under United States constitutional law” 1d. at

1 139.
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After the I.C. J. decided Avena, and before the United
States withdrew fromthe Optional Protocol that gave the I.C. J.
jurisdiction to decide Vienna Gonvention disputes involving the
United States, ' President Bush issued a menp to the Attorney
Ceneral declaring that “the United States will discharge its
i nternational obligations under the decision of the [I.C. J.] in
the [Avena] by having State courts give effect to the decision
in accordance with general principles of comity in cases filed
by the 51 Mexican nationals addressed in that decision.” This
meno neans that state courts nust provide review and
reconsi deration of the Article 36 violations in the cases of the
Mexi can nationals. Although the nmeno addresses only the 51
Mexi can nationals specifically, it would violate the Equal
Protection C ause of the Fourteenth Amendnment to afford such
protections to certain Mexican nationals and not to M.

Li ght bourne, who is simlarly situated. The President’s

determ nati on provides an independent ground under federal |aw
by which M. Lightbourne may enforce his Article 36 rights. The
President’s determ nation establishes a “binding federal rule”

and hence constitutes the suprene |aw of the Land. See, e.qg.,

15 | etter from Condol eezza Rice, Secretary of State, to Kofi
A. Annan, Secretary-Ceneral of the United Nations (March 7,
2005) .
25



Am Ins. Ass’'n v. Granendi, 539 U S 396, 401, 413-20 (2003)

(Presidential foreign policy preenpts contrary state | aw).
This Court has previously found clains involving Article 36
vi ol ations which were raised for the first tine in

postconviction to be procedurally barred, Gordon v. State, 863

So. 2d 1215 (Fla. 2003). However, based on the conbination of
events including the decision of the I1.C. J. in Avena and the
President’s neno, this Court should allow neani ngful review and
reconsideration to be given to the violation of M.Lightbourne’s
Article 36 rights.

In fact, the United States Suprene Court has left it to the
states to apply or not apply procedural default rules to Vienna
Convention clains. After the |lower court issued its order
denying M. Lightbourne’s Vienna Convention claim the U. S.

Suprenme Court decided Sanchez-Llamas v. Oregon, 126 S. C. 2669

(2006), concerning the availability of judicial relief for
violations of Article 36 of the Vienna Convention. Sanchez-
LI anas invol ved two consolidated non-capital cases of foreign
nationals who had not been infornmed of their rights under
Article 36. 1d. Before his trial, Mises Sanchez-Llamas, a
Mexi can national, noved to suppress sonme incrimnating
statenents he had made on the ground, inter alia, that the

authorities had failed to conply with Article 36. 1d. at 2676.
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Mario Bustillo, a Honduran national, first raised his claim
involving the failure of authorities to conply with Article 36
in his state habeas petition, after his nurder conviction becane
final on direct appeal. Id.

The consol i dated cases presented three questions to the
U.S. Suprene Court:

First, does Article 36 create rights that defendants

may i nvoke against the detaining authorities in a

crimnal trial or in a postconviction proceedi ng?
Second, does a violation of Article 36 require

suppression of a defendant's statenents to police?

Third, may a State, in a postconviction proceedi ng,

treat a defendant's Article 36 claimas defaulted

because he failed to raise the claimat trial?
|d. at 2674. In deciding the cases, the Court held that even
assum ng wi thout deciding that the Convention creates judicially

enf orceabl e rights,®

suppression i s not an appropriate renmedy
for a violation, and a State nmay apply its regul ar procedural
default rules to Convention clains. 1d.

While the Court noted that the I.C J.’s interpretation of
Article 36 deserved “respectful consideration,” it held that it
was not bound by the interpretation that prevented Anerican

courts from applying procedural default rules to Article 36

clainms. Inportantly, the Court’s hol ding does not nean that a

1 Justices G nsberg, Breyer, Souter, and Stevens agree wth
the 1.C. J. that the Vienna Convention grants rights that may be
i nvoked by an individual in a judicial proceeding. Sanchez-
Llamas v. Oregon, 126 S. C. 2669, 2688, 2691 (2006).
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state court or legislature nust apply the procedural default
rule to Vienna Convention cases. |In fact, the Court expressly
recogni zed that “the United States has agreed to “di scharge its
i nternational obligations” in having state courts give effect to
t he decision in Avena, [although] it has not taken the view that
the 1.C.J."s interpretation of Article 36 is binding on our
courts.” 1d. at 2685, quoting President Bush, Menorandum for
the Attorney General (Feb. 28, 2005). As the Court has left it
to the states to apply or not apply their procedural default
rules in Vienna Convention clains, and as Justice G nsberg,
concurring, did not foreclose the possibility that there may be
“sone tinmes when a Convention violation, standing alone, m ght
warrant ...the displacenment of a State’s ordinarily applicable
default rules,” 1d. at 2690, this Court should refrain from
applying the procedural bar rule to his claim

Finally, it would be nanifestly unfair to apply the
procedural bar rule to M. Lightbourne’s claimwhere his failure
to raise the issue at trial or on direct appeal is directly
attributable to the Vienna Convention violation of which he
conplains, i.e., law enforcenent’s failure to notify himof his

Article 36 rights.
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D. Appropri ate Renedy.

Al though the U S. Suprenme Court in Sanchez-Llams held that

a violation of Article 36 does not by itself require suppression

of evidence, the decision does not preclude any effective renedy

in other cases if it can be shown that a defendant was actually

prejudiced by the failure to informhimor her of the right to

contact the consulate. 126 S. C. 2669 (2006). |In Avena, the

I CJ, relying on its LaG and decision, noted that it was

i mmaterial whether Mexi co woul d have of fered consul ar

assi stance, “or whether a different verdict would have been

rendered. It is sufficient that the Convention conferred these

rights” (1.C J. Reports 2001, p. 492, Y 74), which m ght have

been acted upon. Based on this holding, M. Lightbourne

mai nt ai ned bel ow that he need not denonstrate what the Baham an

consul ate woul d have done to help him Instead, M. Lightbourne

asserted that it would be helpful to consider what a consul ar

of ficer could have done to assist him However, M. Lightbourne

did indicate to the lower court that if it interpreted existing

precedent to require a show ng of prejudice, he was prepared to

do so at an evidentiary hearing. The trial court did not

address whether M. Lightbourne was required to prove prejudice.
One of the nost inportant functions of a consul is to serve

as “a cultural bridge for detained nationals who nust otherw se
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navi gate through an unfamliar and often hostile | egal system?”

United States v. Chapparro-Alcantara, 226 F.3d 616, 622 (7th

Cir. 2000). Arrested foreign nationals in the U S. are often
isolated fromfamly and friends, speak English only as a second
| anguage or not at all, and fail to understand their rights
under the U S. crimnal justice system

Consul ar assi stance for detained nationals generally serves
t hree basi c purposes: providing protective assistance, by
ensuring that foreign nationals are not mstreated in custody;
humani t ari an assi stance, by providing detainees with access to
t he outside world and ensuring that they have the basic
necessities of life; and | egal assistance, by advising detainees
on the basic procedures under the |local |egal system and
providing themwith lists of |local |awers to defend them The
nost essential function of the consul in these cases is to
explain to the detainee what their legal rights are and the
di fferences between the U S. crimnal justice systemand that of
the home country—n terns that the foreign national wll
under st and.

Even in capital cases where a foreign national is famliar
with US. crimnal justice procedures, the consulate stil
provi des an i ndi spensabl e function. Consul ar assistance in a

capital case may include: nonitoring the performnce of court-
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appoi nted attorneys; attending court hearings; contacting
friends and famly in the honme country; ensuring that the
det ai nee and the defense attorney are in close contact; funding
expert w tnesses and investigators, where the courts deny
adequat e defense funding; notarizing and conveyi ng docunents
fromthe hone country (e.g., nedical, educational, mlitary
records); funding mtigation investigations in the honme country;
bringing mtigation witnesses to testify; submtting am cus
briefs or notions based on any violations of international |aw,
participating directly or indirectly in appellate review,
petitioning for clenency; and any other assistance necessary to
ensure that the national receives fair, equal and humane
treatnment, both before trial and after sentencing.

M. Lightbourne, a Baham an citizen, was arrested on
January 24, 1981 for carrying a concealed weapon. Wile M.
Li ght bour ne was det ai ned pendi ng the conceal ed weapon char ge,
one of his cellmtes reported to authorities that M.
Li ght bour ne had made some incrimnating statenments regardi ng the
mur der of Nancy A. O Farrell on January 17, 1981. On February
3, 1981, when M. Lightbourne was questioned by officials from
the Marion County Sheriff’s Departnment, he adm tted that he
owned the .25 caliber pistol found on his person and that he

owned a rose shaped pendant bearing three G eek letters attached
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to a fine gold chain. M. Lightbourne was charged wi th mnurder
after a ballistics report connected his gun to the hom ci de and
W tnesses identified the necklace as belonging to the victim

At no tinme was M. Lightbourne, who speaks with a very
t hi ck Baham an accent, informed of his right to contact the
Baham an consul ate, and at no tinme was the Baham an consul ate
notified of M. Lightbourne’s arrest and detention. At his
trial, M. Lightbourne s purported statenments to his cell mates
and his statenments regardi ng ownership of the .25 caliber gun
and the gold necklace featured promnently in the State’ s case
and were used to obtain a conviction and death sentence.

Had M. Lightbourne been informed of his rights under the
Vi enna Convention, there is a |likelihood that contact with
consul ate woul d have resulted in assistance. Wth regard to the
statenments and adm ssions nmade by M. Lightbourne, consul ar
assi stance woul d have proved critical in several ways. The very
obvi ous assi stance woul d have been to explain the inportance of
| egal representation prior to nmaking such statenments or waiving
his right to counsel during his initial conversations wth | aw
enforcenment. Further, consul ar assi stance woul d have been vital
in chall enging the voluntariness of his statenents and the

vol untari ness of his waiver of Mranda.!’” The consul ate woul d

7 Mranda v. Arizona, 384 U S. 436 (1966).
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have provided information crucial to assessing the totality of
the circunstances before the trial court at M. Lightbourne’s
suppressi on hearings.'® As such, M. Lightbourne's statenents
woul d have been suppressed.

Addi tional ly, assistance fromthe Baham an consul ate woul d
have been vital in the investigation of mtigation and the
presentation of mtigating circunstances at the penalty phase.
Most inportantly, notification and the subsequent involvenent of
t he Baham an consul ate woul d have curtailed the ineffectiveness
of trial counsel. Instead, M. Lightbourne’'s attorney’'s failed
to present any neaningful mtigation.

M. Lightbourne has asserted throughout his postconviction
proceedings that his trial counsel was ineffective for failing
to present mtigating evidence at the sentencing phase of his

trial. See, Lightbourne v. State, 471 So. 2d 27 (Fla. 1985);

see al so, Lightbourne v. Dugger, 549 So. 2d 1364 (Fla. 1989).

For exanple, M. Ligthbourne has previously alleged that trial
counsel never obtained any records pertaining to M. Lightbourne

such as school records or nedical records. The Bahani an

8 M. Lightbourne filed numerous pretrial suppression
notions including a notion to suppress the videotaped statenent
of the accused, notion to suppress the statenents of state
wi t ness Theodore Chavers on the grounds that he interfered with
the right to counsel, notion to suppress the statenent of
Theophi | ous Carson and notion to suppress itens seized fromthe
personal property of the accused at the Marion County Jail.
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consul ate woul d have been able to assist in obtaining these
types of docunents. Additionally, famly and friends |ocated in
t he Bahanas were not contacted by trial counsel. The consul ate
woul d have been able to assist in |ocating, contacting and
bringing forth the witnesses to testify. Trial counsel hinself
has i ndicated that he was not provided funds to travel to the
Bahamas to investigate or secure relevant information. The
consul ate woul d have been an inval uabl e resource given the
restraints placed on trial counsel.

The record in M. Ligthbourne’s case does not concl usively
refute that M. Lightbourne was not notified of his rights under
t he Vi enna convention and that prejudice ensued. This Court
should remand this case to the circuit court for an evidentiary
hearing on M. Lightbourne’s claimto allow himto present
evi dence of how he was prejudiced by the violation of his
Article 36 rights.

E. Concl usi on.

The | ower court’s order finding M. Lightbourne’ s Vienna
Convention claimprocedurally barred is erroneous. This Court
shoul d reverse the lower court’s order and remand this case for

an evidentiary hearing.
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ARGUMENT | |

THE LOVNER COURT ERRED I N DENYI NG AN EVI DENTI ARY HEARI NG ON MR
LI GHATBOURNE' S CLAI M THAT FLORI DA’ S LETHAL | NJECTI ON STATUTE AND
THE EXI STI NG PROCEDURE THAT THE STATE USES FOR LETHAL | NJECTI ON
VI OLATE THE ElI GHTH AMENDVENT TO THE UNI TED STATES CONSTI TUTI ON
AND ARTICLE I, SECTION 17 AND ARTICLE I'l, SECTION 3 OF THE
FLORI DA CONSTI TUTI ON AS THEY CONSTI TUTE CRUEL AND UNUSUAL

PUNI SHVENT AND VI OLATE THE SEPARATI ON OF POVNERS DOCTRI NE

A. Cruel and Unusual Puni shnent
In his successive 3.851 notion, M. Lightbourne argued that
new scientific evidence, not previously available to this Court

when it decided Sins v. State, 754 So. 2d 657 (Fla. 2000), and

not considered by this Court in the cases, H Il v. State, 921

So. 2d 579 (Fla. 2006), and Rutherford v. State, 926 So. 2d 1100

(Fla. 2006), denonstrates that the existing procedure that the
State of Florida uses in executions violates the Eighth
Amendnent to the U S. Constitution and the correspondi ng
provision of the Florida Constitution, as it will inflict upon
M. Lightbourne cruel and unusual punishnent. The | ower court
deni ed an evidentiary hearing on this claim stating that:

Wth respect to the Defendant’s second claim the

Fl ori da Supreme Court has consistently held that
Florida s lethal injection process is constitutional.
Suggs v. State, 923 So. 2d 419 (Fla. 2005). See,
e.g., Sochor v. State, 883 So. 2d 766, 789 (Fla. 2004)
(rejecting clainms that both el ectrocution and | etha

i njection are cruel and unusual punishnent);
Provenzano v. State, 761 So. 2d 1097 (Fl a. 2000)
(concl udi ng that execution by lethal injection does
not amount to cruel and/ or unusual punishment); and
Sins v. State, 754 So. 2d 657 (Fla. 2000) (holding

t hat execution by lethal injection is not cruel and
unusual puni shnent).
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O der at 2.
The lower court’s order is erroneous. The lethal injection
clainms in Ernest Suggs’s and Dennis Sochor’s 3.850 notions were

sumarily deni ed without evidentiary hearings. In Sins v. State,

754 So.2d 657 (Fla. 2000), Terry Sinms, who was to be the first
deat h-sentenced i nnate to be executed by lethal injection in
Florida, challenged Florida s lethal injection procedure as a
violation of the Eighth Anmendnent. This Court denied relief,
finding the possibility of m shaps during the |ethal injection
process insufficient to support a finding of cruel and unusua
puni shnment .

Simlarly, in Provenzano v. State, 761 So. 2d 1097, 1099

(Fla. 2000), this Court affirmed a circuit court’s finding that
Florida’ s lethal injection procedure does not constitute cruel
and unusual punishnment. There, after the Governor had signed a
death warrant for Thomas Provenzano, a circuit court granted M.
Provenzano a two-day evidentiary hearing on his claimthat the

| ethal injection nethod used by the State of Florida in Bennie
Denps’ s execution then-recent execution constituted cruel and
unusual punishnment. |1d. at 1098. After hearing testinony from
eyew t nesses to the Denps execution, the circuit court held that
the I ethal injection procedure did not constitute cruel and

unusual punishnent and this Court affirmed. 1d. Notably, the
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circuit court excluded testinony from nenbers of the execution
team as well as evidence regarding their qualifications. 1d.
at 1099.

The lower court’s reliance State v. Suggs, State v. Sochor,

State v. Provenzano, and State v. Sins is msplaced as these

cases are no longer applicable in light of new scientific

evi dence discussed infra. Furthernore, Provenzano does not

control this case because of the very nature of M.

Li ghtbourne’s claim As recent research shows, a concl usion
that a lethal injection procedure does not constitute cruel and
unusual puni shnment cannot be based on the testinony of
eyew t nesses to an execution by lethal injection. As explained
infra, one of the major problems with the lethal injection
procedure is that while the condemmed remai ns consci ous as he
suffers the excruciating pain of chem cals burning through his
veins and then a nmassive heart attack, he is conpletely

paral yzed and unable to comuni cate his consciousness. Despite
t he agoni zing pain that the inmate suffers as he remains

consci ous, the chemicals used in Florida s |lethal injection
procedure ensure that eyew tnesses observe what appears to be a
humane and pai nl ess deat h.

This Court decided Sins and Provenzano nore than six years

ago. As M. Lightbourne argued in his 3.851 notion, a |arge
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anount of new scientific research has been published since 2000.
Thi s research, explained bel ow, makes clear that the possibility
of lethal injection mshaps that this Court considered in Sins
is no longer speculative. Rather, it is the stark and certain
reality of executions by lethal injection as carried out under
Florida’s protocol. The lower court failed to consider any of
the new research and thus, erred in denying M. Lightbourne an
evidentiary hearing on this issue. Since the recent scientific
research has been conducted in other states, an evidentiary
hearing is necessary in order for M. Lightbourne to prove that
the problens that occur under lethal injection procedures in

ot her states also occur in Florida, and will occur when the
State uses the same protocol to execute M. Lightbourne.

In Sins v. State, this Court sunmari zed Florida s | ethal

i njection protocol:

In all, a total of eight syringes will be used,
each of which will be injected in a consecutive order
into the 1V tube attached to the inmate. The first two
syringes will contain “no less than” two grans of
sodi um pentothal, an ultra-short-acting barbiturate
whi ch renders the inmate unconscious. The third
syringe will contain a saline solution to act as a
flushing agent. The fourth and fifth syringes wll
contain no less than fifty mlligrans of pancuroni um
brom de, which paral yzes the nuscles. The sixth
syringe will contain saline, again as a flushing
agent. Finally, the seventh and eighth syringes wll
contain no | ess than one-hundred-fifty
m|1iequival ents of potassium chloride, which stops
the heart from beating.
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754 So.2d 657, 666, fn. 17 (Fla. 2000).'° M. Lightbourne was
conpelled to file his recent 3.851 notion by several recent

devel opnents which I ead himto conclude that the use of the
above conbi nation of drugs creates a risk that M. Lightbourne

w || experience excruciating pain if the dose of sodi um
pentothal is not sufficient to produce anesthesia or is not
properly adm ni stered before the injection of the pancuronium
brom de and the potassiumchloride. The devel opnents relied
upon by M. Lightbourne in his Rule 3.851 notion included (1) an
April 16, 2005 article published in the nedical journal THE
LANCET, (2) a Septenber 25, 2005 letter fromDr. Richard Wi sman
to THE LANCET, (3) the U S. Suprene Court’s January 2006 grant
of stays of execution in tw Florida capital cases and grant of
a wit of certiorari in one of those cases to hear a § 1983
claimchallenging Florida’s |ethal injection procedure;?® and

(4), on February 14, 2006, a California district court judge

19 As discussed in Argument 111, infra, M. Lightbourne has
been unable to obtain a copy of Florida’s witten |ethal
i njection protocol, and therefore M. Lightbourne has no way of
know ng whet her the protocol has changed since 2000.

20 | n January 2006, the U.S. Suprene Court granted of stays
of execution in two Florida capital cases, Hll v. Croshy, 126
S.C. 1189 (U. S. 2006); Rutherford v. Croshy, 126 S. C. 1191
(U.S. 2006), and granted of a wit of certiorari in HIll to
deci de whether a 8 1983 claimis a proper format for chall enging
Florida s lethal injection procedure. The Court subsequently
held that H Il could proceed with a 8 1983 challenge. H Il v.
McDonough, 2006 U.S. LEXIS 4674 (U.S. 2006).
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requiring the state to change its lethal injection procedure
before proceeding with an execution, because of concerns that
| ethal injection as adm ni stered poses a substantial risk of

pai n. %!

2L A federal district court judge agreed that a California
death row i nmate had rai sed substanti al questions regarding
whet her admi nistration of California s |ethal injection protocol
woul d create an undue risk that Morales would suffer excessive
pain when he is executed. Mirales v. H ckman, No. C 06 926 JF
RS (N. D. Cal. Feb. 14, 2006) (PC-R4 59-73). California’s
| ethal injection protocol uses the sane conbination of three
drugs as Florida, but provides for 5 grans of sodiumthiopental,
in contrast to Florida’ s 2 grans.

U.S. District Court Judge Jereny Fogel ordered that the
State could proceed with the execution schedul ed for February
21, provided that it 1) certify that it will use only sodi um
t hi opental or another barbiturate or conbination of
barbiturates in Morales’s execution, or 2) agree to
i ndependent verification, through direct observation and
exam nation by a qualified individual or individuals, in a
manner conparable to that normally used in nedical settings
where a conbi nati on of sedative and paralytic nedications is
adm ni stered, that Mrales in fact is unconscious before
ei t her pancuroni um brom de or potassiumchloride is injected.
| d.

The State of California opted to have two anest hesi ol ogi sts
present for the execution. See Defendants’ Response to Court’s
Condi tional Denial of Prelimnary Injunction, in Mrales v.

H ckman, No. C 06 219-JF (N.D. Cal. Feb. 15, 2006). The
anest hesi ol ogi sts scheduled to nonitor the execution, however,
backed out at the [ast mnute, citing ethical concerns. See AP,
Legal Wanglings Delay California Execution, NY. Tines, Feb.
21, 2006. The American Medical Association, the Anerican

Soci ety of Anesthesiologists and the California Medical

Associ ation all opposed the anesthesiol ogists’ participation as
unet hi cal and unprofessional. 1d.

The State of California then chose to go ahead with the
execution using a higher dosage of one drug, sodiumthiopental,
but had to postpone the execution indefinitely when it could not
conply with the further conditions inposed by Judge Fogel to
prevent a botched and pai nful execution. Judge Fogel ordered
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A 2005 study published in the prestigious nedical journal
THE LANCET detailed the results of research on the effects of
chemcals in lethal injection. See Leonidas G Koniaris et.al.

| nadequat e Anaesthesia in Lethal Injection for Execution, 365

THE LANCET 1412 (2005) (PG R4. 49-51). The study anal yzed | et hal
i njection protocols and autopsy and toxicology reports froma
nunber of states that nade such data available. This study
confirmed, through the analysis of enpirical after-the-fact
data, that the use of sodiumthiopental, pancuronium brom de,
and potassiumchloride creates a foreseeable risk of the

gratui tous and unnecessary infliction of pain on a person being
executed. The authors found that in toxicology reports in the
cases they studi ed, post-nortem concentrations of thiopental in
the bl ood were | ower than that required for surgery in 43 of 49
executed inmates (88% . Mreover, 21 of the 49 executed inmates
(43% had concentrations consistent with awareness, as the

i nmat es had an i nadequat e anmount of sodiumthiopental in their

bl oodstreamto provide anesthesia. 1In other words, in close to

that the drug be adm nistered by a |licensed professional and
injected directly into the prisoner’s vein, rather than fl ow ng
t hrough an intravenous tube from outside the death chanber. See
Order on Defendant’s Mdtion to Proceed with Execution Under
Al ternative Condition to Order Denying Prelimnary Injunction,
in Morales v. H ckman, No. C 06 219-JF (N.D. Cal. Feb. 21, 2006)
(PG R4. 75-78).
An evidentiary hearing on whether California s |ethal

i njection protocol constitutes cruel and unusual punishnent is
schedul ed for | ate Septenber 2006.

41




hal f of the cases, the prisoner may have felt the suffering of
suffocation from pancuroni um brom de, and the burning through
the veins followed by the heart attack caused by the potassium
chloride. The chemcals used in Florida executions are
identical to those used by the states included in the study.

Sinms v. State, 754 So.2d 657 (Fla. 2000).

Sodi um t hi opental , al so known as sodi um pentothal, is an
ultra-short acting barbiturate that produces shall ow anest hesi a.
Heal t hcare professionals use it as an initial anesthetic in
preparation for surgery while they set up a breathing tube in
the patient and then use different drugs to create a “surgical
pl ane” of anesthesia to |ast through the operation and bl ock the
stimuli of surgery which would otherw se cause pain. Sodi um
thiopental is intended to be defeasible by stinmuli associated
with errors in setting up the breathing tube and initiating the
| ong-run, deep anesthesia; the patient is supposed to be able to
wake up and signal that sonething is wong. Sodiumthiopental
is unstable in liquid form and nmust be m xed up and applied in
a way that requires the expertise associated with |icensed
heal t hcare professionals who cannot by | aw and prof essi ona
ethics participate in executions.

The authors of the study note that it is sinplistic to

assunme that 2 to 3 grans of sodiumthiopental will assure | oss
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of sensation, especially considering that personnel
admnistering it are unskilled, that the execution could |ast up
to 10 m nutes, and that people about to be executed are
extrenmely anxious and their bodies are flooded wth adrenaline,
t hus necessitating nore of the drug to render them unconsci ous.
In a letter to THE LANCET dated Septenber 24, 2005, Dr.
Ri chard Wei sman expl ai ned that the actions of sodi umthiopenta
in a dying individual undergoing lethal injection are not
conparable to its actions in a ventilated surgical patient. See
Correspondence, Robyn S. Wisman et al., 366 THE LANCET 1074
(2005) (PC-R4. 53). According to Dr. Wisman, studies on |iving
dogs showed that after a dog is injected with sodiumthiopental,
breat hi ng sl ows and carbon di oxide builds up in the bl ood,
| eading to acidosis. See Id. Acidosis causes the sodium
t hi opental to | eave the blood and enter the fatty tissues. This
suggests that the sanme dose of sodiumthiopental nay wear off
nmore rapidly in an i nmate undergoing lethal injection than in a
surgical patient who is ventilated and not experiencing hypoxia
and acidosis, risking that the inmate will be conscious and in
pain fromthe effects of the pancuroni um brom de and potassi um
chl oride, but unable to communi cate because he is paral yzed by
t he pancuroni um (see discussion infra). This also indicates

that the effects of dosages used in clinical practice cannot be
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extrapol ated to deternine their effects on innmates during
executi on.

The second chem cal used in lethal injection in Florida is
pancuroni um brom de, sonetines referred to sinply as pancuroni um
or by its trade nane, Pavulon, a chem cal that paralyzes the
nmuscl es but has no anesthetic effect and that al so stops the
breathing. It has two contradictory effects: first, it causes
the person to whomit is applied to suffer suffocation when the
| ungs stop noving; second, it prevents the person from
mani festing this suffering, or any other sensation, by facial
expression, hand novenent, or speech.

Pancur oni um brom de is unnecessary to bring about the death
of a person being executed by lethal injection. Its only
function is cosnetic -- to prevent spasns that would be
disturbing to witnesses. See Human Rights Watch report, So Long

as They Die: Lethal Injections in the United States (April 2006)

at 26-27, available at http://hrw org/reports/ 2006/ us0406/

i ndex. ht m (1 ast visited Septenber 20, 2006) (“The pancuroni um
will prevent notor manifestations of physiol ogical processes
that could be perceived by wi tnesses as unpl easant or suffering
on the part of the inmate.”) (quoting Testinony of Dr. Mark

Dershwitz, Reid v. Johnson, No. Gv. A 3:03Cv1039, August 30,

2004, p. 27-28).
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The American Veterinary Medi cal Association (AVMA) panel on
eut hanasi a specifically prohibits the conbi nati on of
pent obarbital with a neuronuscul ar bl ocki ng agent to kil
ani mal s because of the risk of unrecogni zed consci ousness. 2000
Report of the Anmerican Veterinary Medical Association (AVMA)
Panel on Eut hanasia, 218 J. Am Veterinary Med. Ass'n 669, 680.
(March 1, 2001). (PG R4. 80-107). Pentobarbitol is an
i nternedi ate-acting anesthetic with a half-life of many hours,
which neans that its effects |ast nmuch | onger than the ultra-
short acting sodi umthiopental.

The use of sodiumthiopental in conbination with a
neur onuscul ar bl ocki ng agent woul d certainly be even nore
unaccept abl e under the AVMA standards because of the increased
risk (conpared with pentobarbital) that an animal woul d regain
consci ousness after the ultra-short acting anesthetic wears off.
Additionally, 19 states have expressly or inplicitly prohibited
the use of a neuronuscul ar bl ocki ng agent in animl euthanasia
because of the risk that it would prevent veterinarians from
det ecting consci ousness in animals.

Section 828.058, Florida Statutes, prohibits the use of
paral yzi ng agents in euthanizing dogs and cats. The statute
al so specifies that only sodi um pentobarbital or another agent

approved by rule by the Board of Veterinary Medicine may be used
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i n euthani zing dogs or cats. The statute al so specifies the
training required for an individual performng euthanasi a.
Therefore, the protocol used in Florida to execute condemed
inmates would be illegal to euthanize a dog or cat.

The third chemcal used in Florida lethal injections is
pot assi um chl ori de, which is the substance that causes the death
of the prisoner. It burns intensely as it courses through the
veins toward the heart and causes nmssive nuscl e cranpi ng before
i nduci ng cardiac arrest when it reaches the heart. Wthout
adequat e anest hesia, the condemmed woul d feel the intense
burning and the pain of a heart attack, but is unable to
comuni cate his pain because the pancuroni um brom de has
paralyzed his entire body so that he cannot express hinself
either verbally or otherw se.

Since M. Lightbourne filed his 3.851 notion, there have
been even nore devel opnents whi ch underscore the inportance of
M. Lightbourne’s need for an evidentiary hearing on this claim
On August 21, 2006, Okl ahona altered the way it adm nisters the
| ethal injection drugs so that now i nnates receive | arger doses
of the anesthetic, sodiumthiopental, before the potassium
chloride is adm nistered. Associated Press, Oklahoma Alters

Let hal Injection Procedure, avail able at

http://ww. chi ckashanews. coni mal i coat/| ocal _story 233142149. htmi
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(August 21, 2006). Additionally, on August 29, 2006, South
Dakot a Governor M ke Rounds del ayed the state’'s first execution
in 59 years, citing concerns that the state’s plan to use a

t hree-drug protocol did not conply with a state statute

speci fying a two-drug conbi nation. Reuters, South Dakot a:
Executi on Postponed, avail able at

http://ww. nytinmes. com 2006/ 08/ 30/ us/ 30brfs-003. ht M (August 30,
2006) .

Awar eness under anesthesia is a phenonenon known to happen
during surgery when a patient is insufficiently sedated and
beconmes conscious during surgery. Wen the patient has been
given a paral yzing agent, the patient is unable to alert
surgical staff that the sedation has worn off. Survivors of
anest heti c awar eness descri be the experience as ni ghtmari sh and
horrifying. The Anmerican Society of Anesthesiol ogists has
i ssued a practice advisory:

| nt raoper ati ve awareness occurs when a patient becones

consci ous during a procedure performed under general

anest hesi a and subsequently has recall of these

events.

Ameri can Soci ety of Anesthesiologists, “Practice Advisory for
| nt raoperati ve Awareness and Brain Mnitoring: A Report by the
Ameri can Soci ety of Anesthesiologists Task Force on
| ntraoperative Awar eness” Anest hesi ol ogy 2006; 14:847-64, at
848. The report advises:
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| ntraoperative nonitoring of depth of anesthesia, for
t he purpose of mnimzing the occurrence of awareness,
should rely on multiple nodalities, including clinical
techni ques (e.g., checking for clinical signs such as
pur poseful or reflex novenent) and conventi onal

nmoni toring systens (e.g., electrocardi ogram bl ood
pressure, HR, end-tidal anesthetic analyzer,
capnography). The use of neuromuscul ar bl ocki ng drugs
may mask purposeful or reflex novenents and adds

addi tional inportance to the use of nonitoring nethods
that assure the adequate delivery of anesthesia.

| d. at 854.
On April 24, 2006, Human Rights Watch rel eased a report, So

Long as They Die: Lethal Injections in the United States,

recommendi ng that states suspend | ethal injections:

[Until each state convenes a bl ue ribbon panel of
nmedi cal, scientific, legal, judicial, and correcti ona
experts authorized to review and recommend changes to
| ethal injection execution protocols as necessary to
ensure the protocol adopted causes the inmate the

| east possible pain and suffering.

Finally, Florida's procedure is simlar to procedures in
California, North Carolina, Mssouri, Arkansas, and GChio, where
federal district courts have issued orders addressing serious
Ei ght h Amendnent questions raised by lethal injection. In North
Carolina, a federal district court conditionally denied an
inmate’s notion for a prelimnary injunction:

[On the condition that there are present and

accessible to Plaintiff throughout the execution

personnel with sufficient medical training to ensure

that Plaintiff is in all respects unconscious prior to

and at the time of the adm nistration of any

pancur oni um brom de or potassium chloride. Should
Plaintiff exhibit effects of consciousness at any tine
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during the execution, such personnel shall imediately
provi de appropriate nedical care so as to insure
Plaintiff is imediately returned to an unconsci ous

st ate.

Order, Brown v. Beck, No. 5:06-CT-03018-H (E.D. N.C., Wstern

Division, April 7, 2006) (PC-R4. 230-244). It is notable that
the original North Carolina protocol called for 3000 ng of
sodi um pentot hal, a higher dose than the 2 grans (2000 ng)
called for in Florida.

In response, the North Carolina Departnment of Corrections
i npl enented the followi ng changes to their lethal injection
procedure. The Defendants purchased a bi spectral index nonitor
(“BI'S nonitor”), a diagnostic device approved by the Food and
Drug Adm nistration (“FDA’) that is used extensively in clinical
settings to ensure the unconsci ousness of surgical patients;
revised the execution protocol to utilize the BIS nonitor to
nmeasure the Plaintiff’s | evel of consciousness throughout the
execution procedure; revised the execution protocol to provide
for the adm nistration of additional quantities of sodium
pent ot hal beyond the initial dose of not |less than 3000 ng, if
the Plaintiff, based on the readings of the BIS nonitor, has not
been rendered unconsci ous; and revised the execution protocol to
insure that Plaintiff is in fact unconscious, as neasured by the

BIS nonitor, prior to the adm nistration of any pancuroni um
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brom de. See Defendant’s Notice and Response to 7 April 2006

Order, Brown v. Beck, (April 12, 2006) (PC-R4. 356-360).

A nunber of federal district courts have granted stays of
execution in response to |ethal injection challenges. See,

e.g., Oder, Jackson v. Taylor, Gv. No. 06-300-SLR (D. Del.

May 9, 2006); Order Granting Prelimnary Injunction, H Il v.
Taft, No. 2:04-cv-1156 (S.D. Onio, Eastern Division, April 28,

2006). See also Order, Anderson v. Evans, No. G v-05-0825-F,

(WD. Ckla. Jan. 11, 2006) and Report and Recommendati on

Anderson v. Evans, (Dec. 20, 2005), (district court accepted in

its entirety a Magistrate Judge’ s report finding that death-
sentenced inmates stated a valid claimthat Oklahoma' s

adm ni stration of the sane three-chem cal sequence for |etha
injection “creates an excessive risk of substantial injury” and
pai n under the Ei ghth Amendnent). Subsequent to the U. S
Suprene Court’s decision allowing a condermed Florida inmate to
go forward with a 8 1983 challenge to Florida' s |lethal injection

protocol, H Il v. MDonough, 2006 U S. LEXIS 4674 (U. S. 2006),

two courts have granted relief in response to such chall enges.

See, e.g., Oder, Nooner v. Norris, No. 5:06CVO0110SWN (E. D. AK,

June 26, 2006) (granting inmate plaintiff’s notion for stay of
execution and prelimnary injunction in 8 1983 action); Oder,

Taylor v. Crawford, No. 05-4173-CV-CG FJG (WD. Ms, June 26,
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2006) (granting relief on inmate plaintiff’s § 1983 claimand
staying all executions in the state pending approval of protocol
i ncorporating provisions for nonitoring of inmate’s

consci ousness by board certified anesthesiologist); see also

Order, Taylor v. Crawford, No. 05-4173-CV-C-FJG (WD. M5,

Sept enber 12, 2006) (rejecting Mssouri’s revised protocol and
ordering the state to submt another revised protocol on or
bef ore Cctober 27, 2006).

While the circuit court did not rely on this Court’s

decision in HIll v. State, 921 So. 2d 579 (Fla. 2006), it is

inmportant to distinguish Hll from M. Lightbourne’s case. This

Court’s decision in Hll v. State does not preclude this Court

fromreversing the | ower court’s order denying an evidentiary
hearing on M. Lightbourne’s lethal injection claim The
procedural posture of H Il was different fromthat of M.

Li ghtbourne’s claimas M. H |l was under a death warrant. M.
Li ght bourne is not under warrant and his claimwas a tinely
filed Rule 3.851 claim Further, the HI1Il opinion addressed
only the constitutionality of sodiumthiopental as a |l etha
injection agent. This Court did not address the use of
pancur oni um bronmi de and pot assi um chl oride, the second and third
drugs used in Florida s lethal injection protocol. The HII

opinion also did not address Dr. Wisman's Septenber 24, 2005
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letter to THE LANCET (di scussed supra) or the Anerican Veterinary
Medi cal Association’s euthanasi a standards.

Since the scientific research described here was all
conducted based on the lethal injection protocols and executions
in other states, an evidentiary hearing is necessary to prove
that this research also applies to lethal injections under
Florida’s protocol. The |ower court erred in denying an
evidentiary hearing on this claimbecause Sins and H 1l do not
control the issue and because M. Lightbourne’s claimrequired a
factual determ nation. This Court should reverse the |ower
court’s order and remand the case for an evidentiary hearing on
M. Lightbourne’s lethal injection claim

B. Separation of Powers

In his 3.851 notion, M. Lightbourne argued that Florida s
| ethal injection statute, Section 922. 105, Florida Statutes,
violates Article Il, section 3 and Article I, section 17 of the
Florida Constitution and the Fourteenth Amendnent of the United
States Constitution because it is an unlawful del egation the
| egi sl ature’ s | awmaki ng power. M. Lightbourne’s argunent was
twof ol d: the delegation is unlawful because the |egislature did
not give the Departnent of Corrections sufficient standards
formul ated for guidance to create a rule of lethal injection

protocol, and/or because the |egislature’ s exenption of policies
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and procedures relating to the lethal injection protocol from
the constraints and procedures of Florida s Adm nistrative
Procedure Act, without offering alternative procedures, gives
t he Departnent of Corrections unfettered discretion to create a
| ethal injection protocol.

The | ower court denied this claim finding that:

No court has held that the lethal injection statute is

an unconstitutional del egation of |egislative

authority. See Sins v. State, 754 So. 2d 657 (Fla.
2000) .

Order at 2.

The | ower court’s order is erroneous and its reliance on
Sins is again msplaced. In Sins, this Court found that the
|l egislature’s failure to define the chemcals to be adm nistered
in the lethal injection did not necessarily render the statute
unconstitutional, but Terry Sins did not raise, and this Court
did not consider, the argunment that the legislature’ s explicit
exenption of the policies and protocols fromthe procedural
saf eqguards of the Adm nistrative Procedure Act gave the
Departnent of Corrections unfettered discretion to legislate, in
violation of Article Il, section 3 of the Florida Constitution.

Sinms v. State, 754 So. 2d 657 (Fla. 2000).

Section 922.105, Florida Statutes, violates the Separation
of Powers clause of the Florida Constitution because it

del egates to the DOC the conplete power to create policies and
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procedures for lethal injection and exenpts the maki ng of such
policies and procedures fromthe requirenents of Chapter 120,
Laws of Florida, Florida’s Adm nistrative Procedure Act (APA).
Absent the statutory exenption, the DOC policies and procedures
woul d fall under the definition of a “Rule” under the APA. 8§

120.52(15), Fla. Stat. (2006).%2 They would thus be subject to

22 gection 120.52, Florida Statutes, defines “Rule”:

(15) "Rule" neans each agency statenent of
general applicability that inplenents, interprets, or
prescribes |aw or policy or describes the procedure or
practice requirenents of an agency and includes any
form whi ch i nposes any requirenent or solicits any
i nformati on not specifically required by statute or by
an existing rule. The termal so includes the anendnent
or repeal of a rule. The term does not i ncl ude:
(a) I nternal nmanagenent nenoranda whi ch do not affect
either the private interests of any person or any plan
or procedure inportant to the public and which have no
application outside the agency issuing the nmenorandum

(b) Legal nenoranda or opinions issued to an
agency by the Attorney General or agency |ega
opinions prior to their use in connection with an
agency acti on.

(c) The preparation or nodification of:

1. Agency budgets.

2. St atements, nmenoranda, or instructions to
state agencies issued by the Chief Financial Oficer
or Conptroller as chief fiscal officer of the state
and relating or pertaining to clains for paynent
subnmtted by state agencies to the Chief Financial
O ficer or Conptroller.

3. Contractual provisions reached as a result
of coll ective bargai ni ng.

4. Menor anda i ssued by the Executive Ofice of
the Governor relating to information resources
management .
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formal or informal rul emaking requirenments of the APA, including
noti ce, comments/ and or a hearing, and a conpl ete rul emaking
record. See § 120.54, Fla. Stat. (2006). The rul emaking
procedures of the APA are designed to ensure that an agency is
informed to its fullest before making a rule on a particul ar

subject. See Adam Smith Enterprises, Inc. v. State Dep't of

Envi ronnent al Regul ati on, 553 So. 2d 1260, 1270 (Fla. Dist. C.

App. 1989).

Wiile the State nay argue that the lethal injection
protocol s do not have general application because they apply
only to those i nmates under sentence of death, this argunment
woul d not be persuasive. The protocols apply uniformy to al
i nmat es under sentence of death, w thout exception. See Dep’'t of
H ghway Safety & Modtor Vehicles v. Schluter, 705 So. 2d 81, 83
(Fla. 1st DCA 1997).

Simlarly, the lethal injection policies and procedures
cannot be construed as internal managenent nmenoranda which do
not affect either the private interests of any person or any
pl an or procedure inportant to the public and which have no
application outside the agency issuing the nmenoranda. The
| ethal injection protocols address the trenmendous task of
carrying out a sentence of death. The DOC is charged with
acconplishing this task without violating the Ei ghth Arendnment
of the United States Constitution or Article I, section 17 of
the Florida Constitution. Ensuring that the State conplies with
the Constitution is an interest in which all Florida citizens
have a stake, not just those under a sentence of death.
Therefore, it cannot be said that the lethal injection protocols
are internal managenent nenoranda which do not affect either the
private interests of any person or any plan or procedure
important to the public and which have no application outside
t he agency issuing the nenoranda. See Dep’t of H ghway Safety &
Mot or Vehicles v. Schluter, 705 So. 2d 81, 83 (Fla. 1st DCA
1997).
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In Section 922.105, Florida Statutes, the Legislature has
given the DOC unfettered discretion to devise a nmethod by which
to execute a human being in a manner that conplies with the
Ei ght h Arendnent — a task which clearly requires specialized
knowl edge and training — and has given the DOC carte bl anche to
do so behind cl osed doors, w thout the safeguards that the APA
rul emaki ng procedures provide and w t hout providing any
alternative procedures to ensure that the DOC nmakes its policies
in an informed and unbi ased nanner. ??

The | ower court erred in denying M. Lightbourne’ s claim
M. Lightbourne asks this Court to reverse the |ower court’s
order and remand this case for an evidentiary hearing on the
claimso that M. Lightbourne will not be executed using a
procedure that was created behind cl osed doors by an agency
maki ng policy outside the scope of its usual business, that wl
Iikely involve the unnecessary and wanton infliction of pain

contrary to contenporary standards of decency (see Argunent |IA,

23 By anal ogy, Section 120.63, Florida Statutes, allows the
Adm ni stration Comm ssion to exenpt any process or proceedi ng of
an agency governed by the APA fromone or nore requirenents of
the APA, but the Comm ssion may not exenpt an agency from any
requi renent of the APA under this section until “it establishes
alternative procedures to achieve the agency's purpose which
shal |l be consistent, insofar as possible, with the intent and
purpose of the act.” 1d. It stands to reason that the
Legi sl ature shoul d have provided the DOC with alternative
procedures by which to create an informed and unbi ased rul e of
| et hal injection.
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supra), and that M. Lightbourne has been prevented from

chal  engi ng effectively because the lethal injection policies

and procedures that were created in secret still remain in the
dark (see Argunent |11, infra).
ARGUMENT |11

THE LONER COURT ERRED I N DENYI NG MR LI GATBOURNE' S REQUEST FOR
PUBLI C RECORDS PURSUANT TO FLA. R CRIM P. 3.852, I N VI OLATI ON
OF THE ElI GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND ARTICLE |, 88 9 AND 17 OF THE FLORI DA

CONSTI TUTI ON.

After filing his successive 3.851 notion, M. Lightbourne
sought public records pursuant to Fla. R Crim P. 3.852(i). On
March 23, 2006, M. Lightbourne sent public records requests to
the Florida Departnent of Corrections, the Ofice of the
Attorney Ceneral, and Florida State Prison. The Departnent of
Corrections filed witten objections to M. Lightbourne’s
demands, and on April 24, 2006, the |ower court held a hearing
at which the Ofice of the Attorney General and the Departnent
of Corrections orally objected to M. Lightbourne’s denands.
The |l ower court refrained fromruling on the requests and
obj ections at that tine.

On May 2, 2005, the | ower court issued an order denying M.
Li ght bourne’s 3.851 notion as well as his public records

requests. The |lower court based its denial of the public

records requests on its denial of the 3.851 notion:
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Since the Defendant’s notion fails to present any

i ssue requiring evidentiary hearing, his demands for
addi ti onal public records would be noot, as there is
no i ssue before the Court to be tried, and the

Def endant has failed to show how it could be
reasonably calculated to lead to the discovery of
adm ssi bl e evidence. See Robinson v. State, 913 So.
2d 514 (Fla. 2005); Elledge v. State, 911 So. 2d 57
(Flla. 2005); Johnson v. State, 904 So. 2d 412 (Fl a.
2005); and Parker v. State, 904 So. 2d 370 (Fla.
2005).

O der at 2.
This Court applies the “abuse of discretion” standard when
reviewi ng appeals fromdenials of requests for public records.

Hll v. State, 921 So. 2d 579 (Fla. 2006). “Discretion is

abused only when the judicial action is arbitrary, fanciful, or
unr easonabl e, which is another way of saying that discretion is
abused only where no reasonabl e person woul d take the view

adopted by the trial court.” Parker v. State, 904 So. 2d 370,

379 (Fla. 2005).

Whil e the Assistant Attorney General and the Departnent of
Corrections objected to the requests as being overly broad,
undul y burdensone, and irrelevant, the |ower court did not find
themto be so. Rather, the |lower court denied M. Lightbourne' s
requests for public records on the basis that (1) such requests
wer e noot because M. Lightbourne failed to present any issue
requiring an evidentiary hearing, and thus there was no issue

before the Court to be tried, and (2) M. Lightbourne failed to
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show how his requests for public records were reasonably
calculated to lead to the discovery of adm ssible evidence.
At the outset, it is inportant to note that this Court’s

opinions in HIll v. State, 921 So. 2d 579 (Fla. 2006) and

Rut herford v. State, 926 So. 2d 1100 (Fla. 2006) regarding

public records requests do not control this case. Both M.
HIl and M. Rutherford were under warrant at the tinme they nade
their public records requests relating to lethal injection, so
their requests were governed by Fla. R Crim P. 3.852(h)(3),
whi ch does not all ow requests to agencies fromwhich the innmate
has not previously requested records. M. Lightbourne is not
under warrant, and therefore his records requests fall under
Fla. R Cim P. 3.852(1).

As to the first basis, the lower court erred in denying M.
Li ghtbourne’s claimthat Florida s lethal injection procedure is
unconstitutional. See Argunent |, supra. As to the second
basis, the |ower court abused its discretion in finding that M.
Li ght bourne failed to establish that the additional public
records are either relevant to the subject matter of the
post convi ction proceeding or are reasonably calculated to | ead
to the discovery of adm ssible evidence. The records requested,
i ncluding the types and doses of drugs used, the order in which

they are injected, and the nmethod used to inject the drugs,
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woul d either be adm ssible evidence or were reasonably
calculated to |l ead to adm ssible evidence in the formof expert
opi nions as to whether lethal injection, as conducted under
Florida’s protocol, causes unnecessary pain.

As argued supra, new evidence suggests that |etha
injection may cause extrenely painful and torturous death such
as would violate the Eighth Arendnent. Since this research was
devel oped in other jurisdictions, M. Lightbourne’ s expert
w t nesses would need to review records related to Florida's
| ethal injection protocol in order to apply the new research to
Florida s procedures. The requested records are necessary for
M. Lightbourne’ s experts to determ ne whether Florida s | ethal
i njection procedures pose a risk of causing an unnecessarily
pai nful and torturous death.

In order to fairly forman opinion on the lethal injection
protocol, the experts would have to know the qualifications of
t he personnel involved in the execution. Lethal injection
requires the mxing of drugs, insertion of IV catheters,
adm ni stration of drugs, and other tasks requiring nedica
training and skills. The use of unqualified and untrained
personnel would nmake it nore likely that errors will occur and
that the designated drugs will not function as intended under

t he protocol, causing unnecessary suffering.
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The experts would al so need to review reports of
observations of previous executions by |ethal injection,

i ncl udi ng aut opsi es and toxi col ogy reports and reports of
conplications, in order to forman opinion on the |ikelihood
that condemmed inmates in Florida have suffered painful and
torturous deaths by lethal injection.

It would al so be necessary for the experts to review the
docunents related to the adoption of lethal injection as a neans
of execution in Florida in order to assess, anpbng other issues,
the criteria used for choosing the lethal injection protocols,
whet her the protocols were evaluated scientifically before being
adopt ed, whether alternative protocols were considered, and
whet her there was an awareness of the risk of inflicting pain.
Only after review ng these records would M. Lightbourne’s
expert witnesses be able to testify fully and fairly.

Since the lethal injection protocol itself would be
adm ssi bl e evi dence, and since expert testinony on the issue of
whet her lethal injection is constitutional would be adm ssi bl e,
all of the records sought were reasonably calculated to |ead to
adm ssi bl e evidence, and the | ower court abused its discretion
in finding that this requirenent of Fla. R Crim P. 3.852(i)

was not nmet.
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The |l ower court abused its discretion in denying M.
Li ght bourne’s public records requests because no reasonabl e
person woul d take the view adopted by that court. Effective
coll ateral representation has been denied M. Lightbourne
because of the lower court’s erroneous denial of his request for
pertinent public records. This Court should remand the case to
the circuit court for full public records disclosure and to
permt anmendnment of his Rule 3.851 notion based on future

records received.

CONCLUSI ON

In Iight of the foregoing argunents, M. Lightbourne
submts that he is entitled to have the | ower court’s order
reversed and his case renanded to the circuit court for an

evidentiary hearing on his clains.
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